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Welcome to the Spring 2019 edition of the FINEX Observer. 
This edition highlights the recent and emerging trends in 
directors & officers liability (D&O), employment practices 
liability (EPL), wage and hour liability, and includes Willis 
Towers Watson’s proprietary claims data.

In this edition, we begin with an overview of “social 
accountability” risk and how it can be managed and 
transferred. This is an area of risk that has an impact on 
both EPL and D&O claims and coverage. We also provide 
an update on the ever-evolving topic of pay equity as well 
as wage and hour exposure and take a closer look at the 
health care industry, which has been the center of increased 
claims activity both from an EPL and D&O perspective. We 
start with a review of the claims data and turn our focus to 
the False Claims Act, which continues to present issues for 
this industry. Finally, we present a “Coverage Review” corner 
where we take a closer look at D&O coverage for Foreign 
Corrupt Practices Act claims.
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Assessing, managing and transferring 
“social accountability” risk

Social accountability is not a new thing. Arguably, it has been 
around since the early days of humanity. What has definitely 
changed are two important things: 

�� Social media has empowered individuals and the masses to 
find and use their voices  

�� People are listening and taking action like never before

When unhappy voices can be amplified by social media to 
receptive ears, the result can be much more impactful to a 
company’s bottom line than veiled complaints, regulatory 
enforcement or even litigation. Social accountability, fueled 
by social media, can have a material impact on a company 
and its directors and officers in a matter of hours. For 
organizations, their brand and reputation can be forever 
damaged, negatively impacting the value of the company for 
shareholders. For directors and officers, professional (and 
sometimes personal) reputations can also be put in jeopardy, 
threatening current and future employment. 

All eyes on culture

The #MeToo movement started as a means for identifying 
the prevalence of sexual harassment and holding individuals 
and organizations accountable. However, through recent 
events, where employees of several organizations walked out 
in response to how the organizations were handling sexual 
harassment matters, we have seen a new type of activism 
— one where emboldened employees are speaking their 
minds with greater regularity. These events demonstrate 
that we have shifted to an era where the culture of an 
organization will be scrutinized both internally (by employees) 
and externally (by regulators, consumers, shareholders, 
the media and others). The bottom line: Organizations and 
their leaders need to be proactive and prepared in order to 
maintain healthy relationships with the employees, retain the 
trust of their customers in order to remain competitive in the 
marketplace, avoid costly investigations and litigation and 
ultimately, provide a return for their shareholders.

What we’re seeing is a reaction to what we’ve seen over the last couple of years in this 
country. People have seen it and realized . .  .  wait a minute. I have a voice in this. I’m a part 
of this democracy. And I think that what the #MeToo movement did was give people a lot 
of space to find that voice. . .  .  [and] I think we’ve found a moment where people can hear 
us now, and so our voices are elevated and amplified.

#MeToo founder, Tarana Burke, suggested in a 2018 TV interview that: 

https://www.willistowerswatson.com/en/insights/2019/01/the-evolution-from-metoo-to-employee-activism
https://www.willistowerswatson.com/en/insights/2019/01/the-evolution-from-metoo-to-employee-activism
https://www.willistowerswatson.com/en/insights/2019/01/the-evolution-from-metoo-to-employee-activism
https://www.willistowerswatson.com/en/insights/2019/01/the-evolution-from-metoo-to-employee-activism
https://www.willistowerswatson.com/en/insights/2019/01/the-evolution-from-metoo-to-employee-activism
https://www.rachaelrayshow.com/video/founder-of-metoo-movement-tarana-burke-reflects-on-2018-midterm-election-results
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Employees – most important assets

Sexual harassment claims continue to be a top risk for 
employment practices liability (EPL) and now D&O insurance. 
From an EPL standpoint, Figure 1 demonstrates the severity 
of the claims has increased year over year, particularly from 
2017 to 2018. Figure 2 highlights the top five industries that 
have experienced more severe losses as a result of sexual 
harassment claims. 

Solutions

Today’s social accountability compels fresh thinking. How can 
we better identify, assess, mitigate and transfer this risk? 

Take action:

1. Attention to corporate culture may be the best defense. 
Cultivating a culture that avoids and mitigates crises 
effectively should be a critical organizational ambition. 
Tools, such as culture surveys, can help you and 
management improve your organization’s risk profile. 

2. Update your crisis management assessment and plans. 
Then, test those plans. Organizations and executives 
confronted with a crisis need to be proactive in order to 
react quickly.

3. Explore risk-transfer opportunities with industry and 
product specialists, including crisis and reputation risk 
coverages. Ask whether the coverage in your current 
suite of insurance products can be enhanced to better 
respond to today’s social accountability exposure and/or 
consider stand-alone reputation insurance, a product that 
more insurers are offering — it covers crisis management 
services and the loss of profit if revenues are affected by 
the crisis.

Figure 2. Top five median losses by industry

 

Source: Nationwide and Advisen data, 2019.

Figure 1. Median loss from sexual harassment case 
settlements 2015-2018

Source: Nationwide and Advisen data, 2019.
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Spotlight
Health care industry

According to Willis Towers Watson’s proprietary claims data: 

Overall

�� Health care companies are the most frequent targets of 
employment practices liability (EPL) claims. 

�� Health care companies are also the most frequent targets 
for securities class action claims. 

�� Health care companies are in the top three industries for 
total number of D&O claims. 

�� False Claims Act (FCA) claims continue to present issues 
for the industry.

Retaliation

�� Retaliation allegations, post EPL and FCA claims, are a 
significant exposure for the health care industry. Among 
health care EPL claims, retaliation claims tend to be the 
most severe.

In 2018, for example, there was a $28 million retaliation 
verdict (claim brought as racial discrimination and retaliation) 
against a health system. $25 million of the verdict was for 
punitive damages.
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Figure 4. Health Care EPL

Source: Willis Towers Watson Data as of March 2019

Figure 3. EPL claims by industry

Source: Willis Towers Watson Data as of March 2019
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Directors & Officers (D&O) liability

Regarding D&O, where our data shows that the health care 
industry came in third in the total number of claims, most 
of those D&O claims alleged internal fraud.

Securities class actions

According to Cornerstone Research, 16.1% of health care 
companies were subject to new securities class action 
filings in federal court in 2018, putting the health care 
sector ahead of all other industry sectors for companies in 
the S&P 500 index. 

Figure 6. Heat maps of S&P 500 securities litigationTM percentage of companies subject to core filings

Avg 2001-2017 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018

Consumer discretionary 5.00% 3.80% 5.10% 3.80% 4.90% 8.40% 1.20% 0.00% 3.60% 8.50% 10.00%

Consumer staples 2.90% 4.90% 0.00% 2.40% 2.40% 0.00% 0.00% 5.00% 2.60% 2.70% 11.80%

Energy/materials 1.50% 1.50% 4.30% 0.00% 2.70% 0.00% 1.30% 0.00% 4.50% 3.30% 1.80%

Financial/real estate 8.10% 10.70% 10.30% 1.20% 3.70% 0.00% 1.20% 1.20% 6.90% 3.30% 7.00%

Health care 8.30% 3.70% 13.50% 2.00% 1.90% 5.70% 0.00% 1.90% 17.90% 8.30% 16.10%

Industrials 3.50% 6.90% 0.00% 1.70% 1.60% 0.00% 4.70% 0.00% 6.10% 8.70% 8.80%

Telecoms/information tech 6.00% 1.20% 2.40% 7.10% 3.80% 9.10% 0.00% 4.20% 6.80% 8.50% 12.70%

Utilities 5.20% 0.00% 0.00% 2.90% 0.00% 0.00% 0.00% 3.40% 3.40% 7.10% 7.10%

All S&P 500companies 5.20% 4.40% 4.80% 2.80% 3.00% 3.40% 1.20% 1.60% 6.60% 6.40% 9.40%

Legend: 0.0% 0-5% 5-15% 15-25% 25%+

Notes:
1. The chart is based on the composition of the S&P 500 as of the last trading day of the year.

2. Sectors are based off the Global Industry Classification Standard (GICS).

3. Percentage of companies subject to new filings equals number of companies subject to new filings in federal court in each 
sector divided by the total number of companies in sector.

4. In August, 2016, GICS added a new industry sector, Real Estate. This analysis begins using Real Estate industry sector in 2017.

Source: Cornerstone Research: Securities Class Action Filings, 2018 Year in Review
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Figure 5. D&O claims by industry

Source: Willis Towers Watson Data as of March 2019
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The False Claims Act 

The Department of Justice (DOJ) recoveries under the 
False Claims Act (FCA) have not slowed down under the 
Trump administration. During the last several years, the U.S. 
government has invested substantial resources in detecting, 
investigating and prosecuting health care fraud and abuse.  

In fiscal year 2018, according to DOJ fraud statistics, 90% 
of the total recoveries by the DOJ were from companies in 
the health care industry, compared to 63% in 2017. The vast 
majority of the recoveries are from qui tam cases in which the 
government intervened. Whistleblower awards totaled over 
$266 million.    

The changing landscape — Opioids

We expect the DOJ to employ the FCA to combat the 
opioid epidemic. In 2018, the DOJ created the Prescription 
Interdiction & Litigation (PIL) Task Force. The PIL Task Force 
will pursue FCA actions for false claims stemming from 
improper prescribing, violations of FDA regulations, and other 
opioid-related health care fraud while specifically focusing on 
pharmacies, pain-management clinics, drug testing facilities 
and physicians who prescribe opioids. 

Consult a trusted advisor

As a health care organization, are you maximizing the 
availability of coverage under your current directors & officers 
program — both for the company and its leaders? Have you 
explored stand-alone health care regulatory liability coverage 
— a coverage that would not erode your D&O protection? Do 
any policy terms restrict or eliminate coverage for an FCA 
action, potentially leaving the assets of the company and its 
directors and officers exposed?

FINEX Observer May 2019   6
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Figure 7. Settlements of EPA charges FY 2014-2017  
(in millions)

Source: Seyfarth Shaw LLP, Developments in Pay Equity Litigation, 2019 Update

U.S. companies must start 
reporting pay data

Recently, a federal judge in D.C. reinstated the pay data 
reporting rule. As background, in 2016 the EEOC announced 
that it would require organizations with more than 100 
employees to report detailed salary and pay information on 
their EEO-1 form effective March 31, 2018. This initiative was 
postponed under the Trump administration. The National 
Women’s Law Center and other groups filed suit in response 
to the postponement and won. Organizations with 100 or 
more employees will now have to report to the EEOC data 
about how much workers are paid, broken down by sex, race 
and ethnicity — by September 2019. 

The demographic data provided to the EEOC is confidential, 
and the pay data would be too. However, as organizations 
review and report their data, they may identify gaps that lead 
to change. With change comes the risk of increased litigation. 

While we have not seen a statistically significant number of 
employee claims under the Equal Pay Act (potentially due 
to the lack of data available), the EEOC settlement numbers 
have increased over the years, as demonstrated in Figure 7. 
We anticipate that armed with more data, there could be an 
increase in the EEOC’s activity with litigation against those 
organizations that have a pay gap.
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Wage and hour litigation shows no signs of 
slowing down

Wage and hour litigation has increased by over 450% in the 
last 15 years — outpacing EPL claims. While the chart to the 
right shows a slight decrease in federal court filings, there are 
a few things to keep in mind:

�� The below does not take into consideration state court 
actions.

�� 2018 was the seventh highest year for wage and hour 
filings.

�� The pipeline of cases in federal court is vast, which may 
signify a significant increase next year.

Putting aside the statistics, recent updates have made 
this area of the law even more challenging to navigate. 
The Department of Labor (DOL) has increased the salary 
thresholds for overtime pay exemption from $455 to $679 
per week (equivalent of $35,308 per year) and estimates 
that this new rule will make over one million workers eligible 
for overtime. With that comes the increased risk of litigation 
alleging, among other things, misclassification of workers 
as salaried and failure to pay overtime. Keeping in mind that 
these are changes to federal law, employers must be aware 
of the interplay between federal and state law and ensure 
compliance with both.

The evolution of the gig economy is also leading to more 
exposure to wage and hour claims. Employers are relying 
more on independent contractors and freelancers. If properly 
classified, gig workers should not be entitled to certain 
employment benefits, such as the Fair Labor Standards Act 
minimum wages and overtime pay. However, with cases like 
that decided by the California Supreme Court in Dynamex, 
it may become more difficult to classify who is considered a 
“gig” worker for legal and FLSA purposes. The risks inherent 
in misclassifying workers as independent contractors 
continue to bear watching.

Figure 8. FLSA Filings in Federal Court
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In addition, several states (CA, NY, IL, PA, CO) have expanded 
the definition of “employer” in their Wage Acts to allow for 
personal liability against managers, directors and officers. 
While traditionally, the company itself is required to indemnify 
the individuals (so long as they were acting in the course 
and scope of their employment), this may not keep these 
individuals from personal liability if the company is insolvent 
or unable to indemnify, as held in the recent California case of 
Atempa v. Pedrazzani. 
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Coverage review corner
The interplay between the Foreign Corrupt Practices 
Act (FCPA) and D&O insurance 

Jointly enforced by the Securities and Exchange Commission 
(SEC) and the Department of Justice (DOJ), the FCPA 
prohibits the payment of bribes to foreign officials in 
exchange for obtaining or retaining business. The FCPA can 
apply anywhere in the world, and extends to publicly traded 
companies, their directors, officers and other company 
employees. To comply with the FCPA, public companies must 
maintain accurate books and records and have a system of 
internal controls sufficient to show that transactions were 
executed properly. If the SEC believes violations may have 
occurred, they may bring a civil enforcement action against 
the company and its directors and officers for violations 
of the anti-bribery or accounting provisions of the FCPA. 
Violators may have to pay substantial civil penalties.

Companies spend millions of dollars annually to ensure 
that they are in compliance with the FCPA. If, however, an 
investigation is made, companies should review their D&O policy 
to determine whether coverage exists to help offset the costs. 

Potential coverage issues

Coverage under D&O insurance for FCPA investigations 
varies significantly depending on the nature of the action, 
who it is brought against, and the scope of (and limitations to) 
the D&O policies. Typically, D&O policies cover civil, criminal 
or regulatory investigations of insured persons where the 
insured persons are identified as targets of the investigation. 
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Investigation coverage may be extended to the company, but 
usually with some limitations, including:

�� The entity investigation coverage may only extend to 
securities-related investigation, and/or 

�� Any coverage for the investigation of the company may be 
limited to the extent there is also a concurrent and ongoing 
investigation of an insured person

Potential areas of coverage
Any hurdles to company investigation coverage in the FCPA 
context (limitations in the definition of claim or securities 
claim, conduct exclusions, prior acts coverage restrictions 
and/or a limited definition of loss regarding civil and criminal 
fines and penalties) can, however, be offset by policy 
enhancements that provide additional coverage to insured 
persons. For example, many D&O policies will specifically 
cover:

�� Civil fines or penalties assessed against insured persons 
pursuant to the FCPA (to the extent they are insurable as a 
matter of law)

�� The defense costs associated with FCPA investigations (as 
long as the definition of a “claim” is met)

Shareholder claims
Of course, if significant enough, FCPA investigations may 
result in claims by shareholders. These securities claims may 
be brought directly against the company and its directors and 
officers in the wake of a precipitous share price drop and/
or brought by shareholders on behalf of the company itself 
against the company’s directors and officers (a derivative 
claim). The type of claim should absolutely be covered by an 
organization’s D&O insurance program. 

To the right is a table of average settlement amounts for 
FCPA settlements with the DOJ/SEC. Also, the link below 
will direct you to the SEC’s website, which lists FCPA 
enforcement actions and the resulting settlements against 
both companies and individuals.

https://www.sec.gov/spotlight/fcpa/fcpa-cases.shtml

Figure 9. Average settlement amount 

Amount

Banks $207,925,000.00

Food and staples retailing $141,500,000.00

Telecommunication services $106,638,149.10

Energy $52,307,912.49

Automobiles and components $52,119,534.50

Diversified financials $51,729,200.75

Materials $40,923,323.49

Capital goods $38,663,413.36

Pharmaceuticals, biotechnology 
and life sciences

$36,339,069.28

(Invalid identifier) $31,665,044.86

Health care equipment and services $29,679,372.62

Household and personal products $27,132,602.63

Commercial & professional services $22,237,337.50

Transportation $17,408,692.83

Technology hardware & equipment $11,932,287.62

Insurance $9,567,147.67

Consumer services $7,980,000.00

Semiconductors and 
semiconductor equipment

$7,500,000.00

Food, beverage and tobacco $6,860,703.69

Software and services $4,923,511.24

Consumer durables and apparel $1,421,696.00

Real estate $500,000.00

Utilities

Media and entertainment $0.00

Grand total $35,954,716.30

Source: Advisen, 2019

Settlement amounts for FCPA claims

The information below is divided between the average 
settlement amount per industry for both DOJ and SEC 
FCPA actions.  

https://www.sec.gov/spotlight/fcpa/fcpa-cases.shtml


About Willis Towers Watson
Willis Towers Watson (NASDAQ: WLTW) is a leading global advisory, broking and 
solutions company that helps clients around the world turn risk into a path for growth. 
With roots dating to 1828, Willis Towers Watson has 45,000 employees serving 
more than 140 countries and markets. We design and deliver solutions that manage 
risk, optimize benefits, cultivate talent, and expand the power of capital to protect 
and strengthen institutions and individuals. Our unique perspective allows us to see 
the critical intersections between talent, assets and ideas — the dynamic formula 
that drives business performance. Together, we unlock potential. Learn more at 
willistowerswatson.com. 
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